
General Comment:Comment t o  Notice o f  Proposed Rule Making R I N  1901-AB21 (the "NOPR") 

AS an enterpr ise committed t o  the commercialization o f  innovat ive 
technologies which avoid, reduce, and sequester a i r  po l lu tan ts  and 
greenhouse gases, ~bengoa ~ i o e n e r g y  New ~echno lo  i e s  ("ABNT") welcomes ahe 9 opportunity t o  share i t s  comments t o  proposed r u  e, 10 CFR Part  609, 
ap l i c a b l e  t o  the Department o f  Energy (the "DOE") loan guarantee prognam 
(tRe "~rogram") . 
These comments are s p e c i f i c a l l y  i n  reference t o  the i n v i t a t i o n  f o r  comm n t  on the 
a l ternat ives set  f o r t h  i n  the NOPR f o r  the regulatory d e f i n i t i o n  f o r  "C mercial 
Technology," the employment o f  which sha l l  cause a p ro jec t  t o  be i n e l i g  b l e  f o r  the 
Program. Assuming t h a t  e l i g i b i l i t  o f  a p ro jec t  i s  determined anew a t  ach major x f stage o f  the proposed process ( r a t  e r  than a t  the po in t  o f  s o l i c i t a t i o n  o r  the 
submission o f  response t o  a s o l i c i  t a t i o n / i  nv i  ta t ion ) ,  ABNT s t rong ly  enc 
DOE t o  select  the d e f i n i t i o n  which u t i l i z e s  time from f i r s t  commerciali 

basis f o r  the d e f i n i t i o n  (if one and only one of the proposed d e f i n i t i o  s must be 
selected). ~t should be considered axiomatic t h a t  i t  i s  i n  the best i n  3 erest  o f  the 

Program t o  encourage competit ion from among a number o f  r o j ec t s  which 
e l i g i b l e  under a given s o l i c i t a t i o n  o r  i n v i t a t i o n  t o  app y. Stated ano her way, i t  
i s  

P Ire 
against the i n te res t s  o f  the loan program t o  discourage the p a r t i c i p a t i  
sponsors w i t h  promising pro jec ts ,  and such sponsors w i l l  be dissuaded f 
i n i t i a t i n  and continuing t o  invest  t ime and resources i n  a loan guaran 
process i the e l i g i b i l i t y  o f  a p ro jec t  i s  uncertain over time. I n  a r 
the 

? 
R determination o f  the e l i g i b i l i t y  o f  r o j ec t  i s  r ev i s i t ed  a t  numerous po ln ts  i n  the 

process (as proposed, a t  l eas t  a l l  t e way through the execution o f  a L 
Guarantee Agreement accordin t o  proposed r u l e  609.10(d)(l)), the ce r ta  

e l i  i t~ i l i t y  
9 a pro 'ect w i l l  remain e l i g i b  e a t  some po in t  i n  the f u tu re  i s  secured 

i s  Eased on a f i x e d  window o f  time, and i s  f rus t ra ted  when e l i g i b i l i t y  i s  based upon 

the contemporary acheivement o f  a threshold number o f  pro jec ts  which haye 
em loyed a given technology a t  a po in t  i n  time. Whereas time deadlines can be 
sc R eduled and planned, the number o f  pro jec ts  employing a technology a t  some 
po in t  i n  the  f u tu re  cannot be accurately estimated (especial ly  consider n t h a t  
some o r  a l l  o f  those e l i g i b i l i t y - d e f e a t i n g  pro jec ts  may not  be p u b l i c i z  d? 
Therefore, the sustained cer ta in ty  o f  a p ro jec t ' s  e l i  g i  b i  1 i t  dur ing t h  r, i process, which i s  provided by a time-based standard but  not  y a numeri a 
threshold standard, provides a strong incent ive f o r  sponsors t o  make t h  
commitment t o  submit pro jec ts  a t  the outset. 

Even i f  the  determination o f  whether a pro s a "Commercial 
Technology" i s  made d e f i n i t i v e l y  once a t  t i c a t i o n  stage, the time-based 
standard i s  s t i l l  preferable because i t  a s ing le  po in t  i n  t ime be 
i d e n t i f i e d  (the commencement o f  the f i  r s t  p ro jec t  employing the techno1 gy) rather 
than addi t iona l1  i d e n t i f y i n g  each p ro jec t  employing the technology (so e o f  which T may not  be readi y ascertained. 

t 
Given a preference f o r  the time-based standard, ABNT does not  have any 
broadly appl icable data which would lend support t o  how many years woul be the 
pro e r  standard o r  whether a d i f f e r e n t  standard should be establ ished f r d i f f e r e n t  
tec  g nologies. That said, i f  a f i xed  measure o f  t ime i s  necessary a t  t h  rulemaking 

a proach would be t o  set  the numerical po r t ion  o f  t e standards by R R 
i 

stage, a f i v e  year standard comports w i t h  ABNT'S ex erience. Perhaps a superior 

w i c h  "Commercial Technology" i s  defined i n  each s o l i c i t a t i o n  o r  i n v i t a t i o n .  our 
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reading of the cont inu in  ~ e s o l u t i o n  does not  imp1 that  the f i n a l  regulat ions must 
speci fy i n  such d e t a i l  w fl a t  the  technical fac tors  i ave t o  be o r  t h a t  the standards 
must be f i x e d  numerical ly i n  the f i n a l  regulat ion.  Rather, i t  simply requires the 
issue o f  f i n a l  regulat ions " tha t  inc lude programmatic, technical  , and f i nanc ia l  
fac tors  the secretary w i l l  use t o  select  pro jec ts  for loan guarantee. 
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